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APPEAL f r om an or der  and  j udgment  of  t he Ci r cui t  Cour t  f or  

Washi ngt on Count y,  Pat r i ck J.  Far agher ,  Judge.   Af f i r med.  

 

¶1 SHI RLEY S.  ABRAHAMSON,  C. J.    Thi s i s an appeal  of  an 

or der  and j udgment  f r om t he Ci r cui t  Cour t  of  Washi ngt on Count y,  

Pat r i ck J.  Far agher ,  Judge.   Thi s cour t  gr ant ed t he Est at e' s 

pet i t i on t o bypass t he cour t  of  appeal s pur suant  t o Wi s.  St at .  

§§ 808. 05 and 809. 60 ( 2007- 08) . 1   

                                                 
1 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2007- 08 ver si on unl ess ot her wi se i ndi cat ed.  
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¶2 Jessi ca Schl ei s was named as t he r eci pi ent  of  t wo 

account s,  one a " Payabl e on Deat h"  ( P. O. D. )  account ,  t he ot her  a 

" Tr ansf er  on Deat h"  ( T. O. D. )  account ,  t ot al i ng over  $3 mi l l i on 

i n t he name of  James F.  Sheppar d,  t he decedent .   For  ease of  

di scussi on,  we wi l l  r ef er  t o bot h account s as P. O. D.  account s. 2   

¶3 Thi s act i on was br ought  by t he Est at e of  James F.  

Sheppar d,  deceased,  agai nst  t he def endant s,  Jess i ca Schl ei s ( t he 

named r eci pi ent  of  t he t wo account s) ;  her  par ent s,  James Schl ei s 

and Mar y Jo Schl ei s ( who si gned an agr eement  wi t h t he Est at e 

st at i ng t hat  " r equi r ed est at e t axes"  woul d be pai d out  of  t he 

account s) ;  and XYZ Fi nanci al  I nst i t ut i ons ( named under  

Wi sconsi n' s Fi ct i t i ous Name St at ut e,  Wi s.  St at .  § 807. 12,  as t he 

i nst i t ut i ons t hat  cur r ent l y have on deposi t  t he f unds f r om t he 

t wo P. O. D.  account s) .   The Est at e seeks r ei mbur sement  f r om t hese 

def endant s of  t he f eder al  and st at e est at e t axes gener at ed by 

t he P. O. D.  account s.    

¶4 The ci r cui t  cour t  gr ant ed summar y j udgment  t o t he 

def endant s,  hol di ng t hat  " t he obl i gat i on t o pay est at e and 

i nher i t ance t axes r est s on t he est at e and t he per sonal  

r epr esent at i ve,  not  t he def endant s. "   As t o t he Wi sconsi n est at e 

t ax,  t he c i r cui t  cour t  concl uded t hat  Fi r st ar  Tr ust  Company v.  

Fi r st  Nat i onal  Bank of  Kenosha,  197 Wi s.  2d 484,  541 N. W. 2d 467 

( 1995) ,  " deal s wi t h t he i ssue compl et el y"  and t hat  t he Est at e' s 

c l ai m t hat  t he def endant s wer e obl i gat ed t o pay a por t i on of  t he 

                                                 
2 The t wo t ypes of  account s ar e,  f or  pur poses of  t he i nst ant  

case,  subst ant i al l y  s i mi l ar .   See Wi s.  St at .  §§ 705. 03( 2) ,  
705. 26.  
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Wi sconsi n est at e t ax gener at ed by t he P. O. D.  account s i s not  

mai nt ai nabl e under  st at e l aw.   The ci r cui t  cour t  al so r ej ect ed 

t he Est at e' s c l ai m f or  appor t i onment  of  est at e t axes because no 

Wi sconsi n appor t i onment  st at ut e exi st s and t he cour t  decl i ned t o 

cr eat e a common- l aw equi t abl e appor t i onment  r ul e.   As t o t he 

Est at e Tax Wi t hhol di ng Agr eement  s i gned by Mar y Jo Schl ei s and 

James Schl ei s and t he Est at e f or  t he " r equi r ed est at e t axes"  t o 

be pai d f r om t he P. O. D.  account s,  t he c i r cui t  cour t  concl uded 

t hat  " t he so cal l ed agr eement  does not  pr ovi de a cogni zabl e 

r emedy, "  because " t her e i s no f eder al  or  s t at e wi t hhol di ng 

pr ocedur e"  f or  P. O. D.  account s.  

¶5 On appeal  f r om t he j udgment  and or der  of  t he c i r cui t  

cour t ,  t hi s cour t  must  addr ess f our  i ssues:   ( 1)  When a decedent  

di es l eavi ng no wi l l ,  must  a r eci pi ent  of  a P. O. D.  account  

r ei mbur se t he Est at e f or  a por t i on of  t he f eder al  est at e t axes 

at t r i but abl e t o a P. O. D.  account ?  ( 2)  When a decedent  di es 

l eavi ng no wi l l ,  must  a r eci pi ent  of  a P. O. D.  account  r ei mbur se 

t he Est at e f or  a por t i on of  t he Wi sconsi n est at e t axes 

at t r i but abl e t o a P. O. D.  account ?  ( 3)  When a decedent  di es 

l eavi ng no wi l l  and no Wi sconsi n st at ut e di r ect s appor t i onment  

of  est at e t axes,  does t he cour t  appl y a common- l aw l i mi t ed 

equi t abl e appor t i onment  r ul e r equi r i ng a r eci pi ent  of  a P. O. D.  

account  t o r ei mbur se t he Est at e f or  a por t i on of  t he f eder al  and 

st at e est at e t axes at t r i but abl e t o a P. O. D.  account ?  ( 4)  Does 

an agr eement  s i gned by par ent s of  a mi nor  r eci pi ent  of  a P. O. D.  

account  i mpose l i abi l i t y  on t he par ent s or  t he mi nor  t o 
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r ei mbur se t he Est at e f or  a por t i on of  t he f eder al  and st at e 

est at e t axes at t r i but abl e t o a P. O. D.  account ?   

¶6 We concl ude t hat  payment  of  t he f eder al  est at e t ax i s 

t o be made by t he Est at e under  26 U. S. C.  § 2002 ( 2006) , 3 whi ch 

pr ovi des t hat  an est at e pays t he est at e t ax on nonpr obat e 

pr oper t y.   The P. O. D.  account s at  i ssue do not  f al l  wi t hi n 26 

U. S. C.  §§ 2207B and 2036 or  any ot her  except i on t o t he gener al  

r ul e t hat  an est at e pays t he f eder al  est at e t ax gener at ed by 

nonpr obat e asset s. 4  We f ur t her  concl ude t hat  t he Est at e must  pay 

t he Wi sconsi n est at e t axes gener at ed by t he P. O. D.  account s.   I n 

Wi sconsi n t he cour t  has appl i ed t he bur den- on- t he- r esi due r ul e 

f or  st at e est at e t axes unl ess t he t est at or  di r ect s ot her wi se.   

The cour t  dec l i nes t o est abl i sh a common- l aw equi t abl e 

appor t i onment  r ul e.   Fur t her mor e,  t he agr eement  s i gned by Mar y 

Jo and James Schl ei s,  par ent s of  Jessi ca Schl ei s,  t o r et ai n 50% 

of  al l  sums payabl e on t he P. O. D.  account s " f or  t he pur pose of  

payi ng r equi r ed est at e t axes"  i s not  enf or ceabl e agai nst  t he 

Schl ei ses.   Accor di ngl y,  we af f i r m t he or der  and j udgment  i n 

f avor  of  t he def endant s.    

                                                 
3 Al l  subsequent  r ef er ences t o t he Uni t ed St at es Code ar e t o 

t he 2006 of f i c i al  ver si on unl ess ot her wi se i ndi cat ed.  

4 Pr obat e asset s  ar e t hose t r ansf er r ed by t est at e or  
i nt est at e successi on;  nonpr obat e asset s ar e t hose t r ansf er r ed 
out si de of  pr obat e,  such as l i f e i nsur ance pr oceeds or  j oi nt l y 
hel d pr oper t y.   For  a summar y of  and i l l ust r at i ons of  pr obat e 
and nonpr obat e asset s,  see Kat her i ne W.  Lamber t ,  Deat h i n 
Wi sconsi n:  A Legal  Pr act i t i oner ' s Gui de t o Post mor t em 
Admi ni st r at i on,  §11. 1 ( 9t h ed.  2008) .  
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I  

¶7 For  t he pur poses of  t hi s appeal ,  t he f act s ar e not  i n 

di sput e. 5  James F.  Sheppar d,  t he decedent ,  est abl i shed t wo 

payabl e on deat h ( P. O. D. )  account s pr i or  t o hi s deat h.   Sheppar d 

desi gnat ed hi s goddaught er ,  Jess i ca Schl ei s,  as t he r eci pi ent  of  

t hese t wo P. O. D.  account s on hi s deat h.   James Sheppar d di ed 

wi t hout  a wi l l  on Jul y 2,  2007,  wi t h a t ot al  est at e val ued at  

appr oxi mat el y $12 mi l l i on.   The P. O. D.  account s desi gnat i ng 

Jessi ca Schl ei s as t he r eci pi ent  wer e wor t h appr oxi mat el y $3. 8 

mi l l i on at  t he t i me of  Sheppar d' s deat h. 6    

¶8 Jessi ca Schl ei s was a mi nor ,  17 year s ol d,  when James 

Sheppar d di ed.   Jessi ca' s mot her ,  Mar y Jo Schl ei s,  communi cat ed 

wi t h t he at t or ney f or  t he Est at e on Jul y 19,  2007.   The Est at e' s 

at t or ney,  who al so r epr esent s t he Est at e bef or e t hi s cour t ,  

advi sed Mar y Jo Schl ei s t hat  f eder al  and Wi sconsi n est at e t ax 

                                                 
5 The ci r cui t  cour t  obser ved t hat  t hi s mat t er  " i s not  f act -

i nt ensi ve.   Al t hough t her e ar e l i kel y di f f er ences of  opi ni on as 
t o f act s,  none of  t hem woul d seem t o be mat er i al  t o any i ssue of  
l aw bef or e t he Cour t .   Ther e i s no genui ne i ssue as t o any 
mat er i al  f act . "    

The ci r cui t  cour t  al so adopt ed t he Est at e' s " st at ement  of  
t he t r ue cont r over sy:  ' The ul t i mat e quest i on i n t hi s case i s t he 
ext ent  t o whi ch t he Schl ei s f ami l y col l ect i vel y wi l l  be r equi r ed 
t o pay t hei r  pr opor t i onat e shar e of  bot h f eder al  and st at e 
est at e t axes on t wo payabl e on deat h account s .  .  .  . ' "  

6 The account s at  i ssue i ncl ude a " br oker age account "  hel d 
at  M&I  Br oker age Ser vi ces,  I nc. ,  whi ch had $1, 115, 720. 44 on 
deposi t  at  t he t i me of  Sheppar d' s deat h,  and a " Pr emi er  Pl at i num 
Checki ng Account "  hel d at  Chase Bank,  whi ch had $2, 666, 854. 59 on 
deposi t .  
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obl i gat i ons woul d at t ach t o t he r eci pi ent  of  t he P. O. D.  

account s.    

¶9 At  t he suggest i on of  t he Est at e' s at t or ney and wi t h 

t he advi ce of  t hei r  own at t or ney,  Jessi ca' s par ent s s i gned,  wi t h 

Jessi ca' s knowl edge,  an " Est at e Tax Wi t hhol di ng Agr eement , "  

dat ed Sept ember  3,  2007. 7  The agr eement  pr ovi ded t hat  50% of  al l  

sums woul d r emai n on deposi t  i n t he account s f or  t he pur pose of  

payi ng " r equi r ed est at e t axes. "   The Est at e t hen suppl i ed t he 

Schl ei s f ami l y wi t h i nf or mat i on t he Est at e had r egar di ng t he 

P. O. D.  account s and wi t h t wo deat h cer t i f i cat es,  and r ef r ai ned 

f r om t aki ng any act i on t o i mpede Jessi ca Schl ei s ' s abi l i t y  t o 

wi t hdr aw f r om t he account s.   

¶10 Because Jessi ca Schl ei s was a mi nor ,  her  par ent s 

pet i t i oned t he ci r cui t  cour t  on Sept ember  13,  2007,  t o be 

appoi nt ed her  guar di ans.    

¶11 As par t  of  t he guar di anshi p pr oceedi ng,  t he c i r cui t  

cour t  appoi nt ed a guar di an ad l i t em f or  Jessi ca Schl ei s.   The 

guar di an ad l i t em advi sed t he Est at e' s at t or ney t hat  she had 

advi sed t he Schl ei s f ami l y t hat  Jessi ca Schl ei s was not  

r esponsi bl e f or  payment  of  f eder al  or  st at e est at e t axes because 

t he P. O. D.  account s wer e not  par t  of  t he r esi duum of  t he pr obat e 

est at e and t hat  as guar di ans of  Jessi ca' s est at e t he Schl ei ses 

coul d r emove al l  f unds f r om t he P. O. D.  account s.    

                                                 
7 The Schl ei ses'  s i gnat ur es on t he agr eement  ar e dat ed 

August  31,  2007.  
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¶12 On Oct ober  30,  2007,  Mar y Jo Schl ei s and James Schl ei s 

wer e appoi nt ed guar di ans f or  Jessi ca.   The Schl ei ses wi t hdr ew 

t he ent i r e bal ance f r om t he P. O. D.  account s on November  12,  

2007.   Whi l e guar di anshi p pr oceedi ngs wer e ongoi ng,  t he 

Schl ei ses r et ai ned a second at t or ney who on November  26,  2007,  

advi sed t he Est at e' s at t or ney t hat  she bel i eved t he Est at e Tax 

Wi t hhol di ng Agr eement  was not  bi ndi ng on her  cl i ent s,  Mar y Jo 

and James Schl ei s.    

¶13 On Januar y 17,  2008,  t he Est at e' s counsel  advi sed 

counsel  f or  t he Schl ei ses t hat  t he Est at e mai nt ai ned t he 

posi t i on t hat  Mar y Jo Schl ei s,  James Schl ei s,  and Jessi ca 

Schl ei s wer e r esponsi bl e t o pay t hei r  shar e of  al l  f eder al  and 

Wi sconsi n est at e t axes and t hat  t hei r  obl i gat i on was j oi nt  and 

sever al .   The Est at e br ought  t hi s sui t  seeki ng r ei mbur sement  of  

est at e t axes f r om Mar y Jo Schl ei s,  James Schl ei s,  and Jessi ca 

Schl ei s.    

¶14 Jessi ca Schl ei s r eached t he age of  maj or i t y on 

Febr uar y 18,  2008.   

I I  

¶15 I n r evi ewi ng a c i r cui t  cour t ' s  deci s i on gr ant i ng 

summar y j udgment ,  t hi s cour t  appl i es t he same met hodol ogy as t he 

c i r cui t  cour t . 8  Under  Wi s.  St at .  § 802. 08( 2) ,  summar y j udgment  

must  be ent er ed " i f  t he pl eadi ngs,  deposi t i ons,  answer s t o 

i nt er r ogat or i es,  and admi ssi ons on f i l e,  t oget her  wi t h t he 

                                                 
8 Pawl owski  v.  Am.  Fami l y Mut .  I ns.  Co. ,  2009 WI  105,  ¶15,  

322 Wi s.  2d 21,  777 N. W. 2d 67.  
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af f i davi t s,  i f  any,  show t hat  t her e i s no genui ne i ssue as t o 

any mat er i al  f act  and t hat  t he movi ng par t y i s  ent i t l ed t o a 

j udgment  as a mat t er  of  l aw. "  

I I I  

¶16 The f i r st  i ssue i s whet her  t he I nt er nal  Revenue Code 

pr ovi des t he Est at e a r i ght  t o r ecover  a por t i on of  f eder al  

est at e t axes f r om t he r eci pi ent  of  a P. O. D.  account .   We begi n 

wi t h a br i ef  r evi ew of  t he appl i cabl e I nt er nal  Revenue Code 

pr ovi s i ons.    

¶17 Fi r st ,  26 U. S. C.  § 2002 st at es t hat  t he execut or  of  a 

decedent ' s est at e shal l  pay f eder al  est at e t axes i mposed by 26 

U. S. C.  §§ 2001 et  seq. ,  whet her  t he t axes ar e at t r i but abl e t o 

pr obat e or  nonpr obat e pr oper t y.   Sect i on 2002 si mpl y st at es,  

" The t ax i mposed by t hi s chapt er  shal l  be pai d by t he execut or . "   

Sect i on 20. 2002- 1 of  t he Regul at i ons el abor at es t o expl ai n t hat  

an execut or ' s or  admi ni st r at or ' s dut y t o pay f eder al  est at e t ax 

appl i es t o t he " ent i r e t ax,  r egar dl ess of  t he f act  t hat  t he 

gr oss est at e consi st s i n par t  of  pr oper t y whi ch does not  come 

wi t hi n possessi on of  t he execut or  or  admi ni st r at or .  .  .  .  "   26 

C. F. R.  § 20. 2002- 1 ( 2009) .   Thus t he pr obat e est at e ( t he por t i on 

of  t he est at e wi t hi n t he execut or ' s possessi on)  pays al l  of  t he 

f eder al  est at e t axes even i f  a por t i on of  t he t ot al  t ax i s 

gener at ed by pr oper t y t hat  has passed t o a r eci pi ent  t hr ough a 

nonpr obat e t r ansf er  ( such as a P. O. D.  account )  and di d not  come 

under  t he execut or ' s cont r ol  or  possessi on.    

¶18 Four  f eder al  st at ut or y pr ovi s i ons,  26 U. S. C.  §§ 2206–

2207B,  set  f or t h except i ons t o t he gener al  r ul e of  26 U. S. C.  



No.  2009AP1021   

 

9 
 

§ 2002 t hat  t he pr obat e est at e pays t he f eder al  est at e t ax.   

These f our  except i ons per mi t  t he est at e t o seek r ei mbur sement  

f or  a por t i on of  t he f eder al  est at e t axes pai d f r om a r eci pi ent  

of  a nonpr obat e asset .   The f our  except i ons ar e as f ol l ows:    

Sect i on 2206  Li f e I nsur ance Benef i c i ar i es.  
 
Sect i on 2207 Li abi l i t y  of  r eci pi ent  of  pr oper t y over  

whi ch decedent  had power  of  
appoi nt ment .  

 
Sect i on 2207A Ri ght  of  r ecover y i n t he case of  

cer t ai n mar i t al  deduct i on pr oper t y.  
 
Sect i on 2207B Ri ght  of  r ecover y wher e decedent  

r et ai ned i nt er est .   

¶19 The Est at e ar gues t hat  t he l ast  except i on,  26 U. S. C.  

§ 2207B,  appl i es i n t he pr esent  case.   Sect i on 2207B st at es t hat  

i f  t he val ue of  pr oper t y i s i ncl uded i n t he gr oss est at e on 

whi ch est at e t ax has been pai d,  by r eason of  26 U. S. C § 2036,  

t hen t he decedent ' s est at e has a r i ght  of  r ecover y f r om t he 

per son r ecei v i ng t he pr oper t y equal  t o t he same r at i o t hat  t he 

val ue of  t he pr oper t y bear s t o t he t axabl e est at e.   Sect i on 

2207B( a)  pr ovi des as f ol l ows:  

Ri ght  of  r ecover y wher e decedent  r et ai ned i nt er est .    

( a)  Est at e t ax.  

( 1)  I n gener al .   I f  any par t  of  t he gr oss est at e on 
whi ch t ax has been pai d consi st s of  t he val ue of  
pr oper t y i ncl uded i n t he gr oss est at e by r eason of  [ 26 
U. S. C.  § 2036]  ( r el at i ng t o t r ansf er s wi t h r et ai ned 
l i f e est at e) ,  t he decedent ' s est at e shal l  be ent i t l ed 
t o r ecover  f r om t he per son r ecei v i ng t he pr oper t y t he 
amount  whi ch bear s t he same r at i o t o t he t ot al  t ax 
under  t hi s chapt er  [ 26 U. S. C.  §§ 2001 et  seq. ]  whi ch 
has been pai d as— 
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( A)  t he val ue of  such pr oper t y,  bear s t o  

( B)  t he t axabl e est at e.  

( 2)  Decedent  may ot her wi se di r ect .   Par agr aph ( 1)  
shal l  not  appl y wi t h r espect  t o any pr oper t y t o t he 
ext ent  t hat  t he decedent  i n hi s wi l l  ( or  a r evocabl e 
t r ust )  speci f i cal l y i ndi cat es an i nt ent  t o wai ve any 
r i ght  of  r ecover y under  t hi s subchapt er  wi t h r espect  
t o such pr oper t y.  

¶20 To det er mi ne whet her  t he Est at e has a r i ght  of  

r ecover y under  § 2207B,  we must  t her ef or e exami ne whet her  t he 

val ue of  t he P. O. D.  account s at  i ssue was i ncl uded i n James 

Sheppar d' s gr oss est at e pur suant  t o 26 U. S. C.  § 2036.   Onl y i f  

t he P. O. D.  account s wer e i ncl uded i n t he gr oss est at e pur suant  

t o § 2036 does § 2207B appl y,  gi v i ng t he Est at e a r i ght  t o seek 

r ei mbur sement  f r om Jessi ca Schl ei s f or  a por t i on of  t he est at e 

t axes.   

¶21 Sect i on 2036 gover ns t r ansf er s made dur i ng a 

decedent ' s l i f et i me i n whi ch a decedent  r et ai ned t he r i ght  t o 

i ncome f r om t he pr oper t y or  t he r i ght  t o det er mi ne who shal l  

r ecei ve t he pr oper t y or  i ncome f r om t he pr oper t y.   Sect i on 

2036( a)  pr ovi des as f ol l ows:   

Tr ansf er s wi t h r et ai ned l i f e est at e 

( a)  Gener al  Rul e.   The val ue of  t he gr oss est at e shal l  
i ncl ude t he val ue of  al l  pr oper t y t o t he ext ent  of  any 
i nt er est  t her ei n of  whi ch t he decedent  has at  any t i me 
made a t r ansf er  ( except  i n t he case of  a bona f i de 
sal e f or  an adequat e and f ul l  consi der at i on i n money 
or  money' s wor t h) ,  by t r ust  or  ot her wi se,  under  whi ch 
he has r et ai ned f or  hi s l i f e or  f or  any per i od not  
ascer t ai nabl e wi t hout  r ef er ence t o hi s deat h or  f or  
any per i od whi ch does not  i n f act  end bef or e hi s 
deat h——  
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( 1)  t he possessi on or  enj oyment  of ,  or  t he 
r i ght  t o t he i ncome f r om,  t he pr oper t y,  or   

( 2)  t he r i ght ,  ei t her  al one or  i n 
conj unct i on wi t h any per son,  t o desi gnat e t he 
per sons who shal l  possess or  enj oy t he pr oper t y 
or  t he i ncome t her ef r om.   

¶22 Sect i on 2036 appl i es wher e a decedent  makes " a 

t r ansf er "  by t r ust  or  ot her wi se dur i ng hi s l i f e r et ai ni ng f or  

hi s l i f e,  or  any per i od not  ascer t ai nabl e wi t hout  r ef er ence t o 

hi s deat h,  t he i ncome or  t he r i ght  t o desi gnat e t he per sons who 

shal l  possess or  enj oy t he pr oper t y or  t he i ncome.   Sect i on 2036 

oper at es t o i mpose a por t i on of  t he f eder al  est at e t ax on 

pr oper t y t hat  a decedent  t r ansf er r ed dur i ng hi s or  her  l i f e but  

i n whi ch t he decedent  r et ai ned an economi c benef i t  unt i l  hi s  

deat h.   See Hel ver i ng v.  Bul l ar d,  303 U. S.  297,  300 ( 1938) ;  

Hasset t  v.  Wel ch,  303 U. S.  303,  310- 12 ( 1938) .  

¶23 To det er mi ne whet her  t he P. O. D.  account s at  i ssue ar e 

i ncl uded i n t he gr oss est at e under  26 U. S. C.  § 2036,  we must  

det er mi ne whet her  t he decedent  made " a t r ansf er "  dur i ng hi s l i f e 

by cr eat i ng t he P. O. D.  account s.    

¶24 Under  Wi sconsi n l aw gover ni ng P. O. D.  account s,  t he 

cr eat i on of  a P. O. D.  account  does not  amount  t o a t r ansf er  of  

pr oper t y by t he decedent  t o t he r eci pi ent  dur i ng t he decedent ' s  

l i f e.   When a deposi t or  opens a P. O. D.  account ,  he or  she names 

a r eci pi ent  who i s t o r ecei ve t he pr oper t y i n t he account  at  t he 
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t i me of  t he deposi t or ' s deat h. 9  The deposi t or  i s  not  r equi r ed t o 

not i f y t he r eci pi ent  when t he account  i s opened or  when t he 

r eci pi ent  i s named.   Wi s.  St at .  § 705. 26.   Pr i or  t o t he 

deposi t or ' s deat h,  t he deposi t or  mai nt ai ns cont r ol  over  t he 

pr i nci pal  and i ncome of  t he account s and can change t he P. O. D.  

r eci pi ent  at  any t i me.   The deposi t or  can r emove al l  t he asset s 

f r om a P. O. D.  account  and cl ose t he account  at  any t i me bef or e 

hi s or  her  deat h,  wi t hout  not i f y i ng t he P. O. D.  r eci pi ent .   The 

r eci pi ent  has a r i ght  t o t he account  onl y i f  t he account  exi st s 

at  t he deat h of  t he deposi t or  and t he r eci pi ent  sur vi ves t he 

deposi t or .    

¶25 Sect i on 2036 appl i es t o a t r ansf er  wi t h a r et ai ned 

l i f e est at e.   A pr oper t y i nt er est  must  be t r ansf er r ed dur i ng t he 

owner ' s l i f et i me i n or der  f or  a l i f e est at e t o be r et ai ned.   The 

P. O. D.  account  does not  const i t ut e such a t r ansf er .   Dur i ng hi s 

or  her  l i f et i me t he deposi t or  i s  t he owner  of  t he P. O. D.  account  

and cont r ol s t he i ncome,  t he pr i nci pal ,  and t he r i ght  t o deci de 

who get s t he pr oper t y at  t he deposi t or ' s deat h.   Wi t h a P. O. D.  

account  t he deposi t or  r emai ns t he owner  dur i ng hi s or  her  l i f e,  

t r ansf er s not hi ng dur i ng hi s or  her  l i f e,  and r et ai ns t ot al  

                                                 
9 The l egi s l at ur e has aut hor i zed Wi sconsi n f i nanci al  

i nst i t ut i ons t o of f er  P. O. D.  account s t o t hei r  cust omer s.   See 
Wi s.  St at .  §§ 705. 01( 8) - ( 9) ,  705. 03( 2) .   Wi sconsi n St at .  
§ 705. 03( 2)  speci f i es t hat  " [ a]  P. O. D.  account  bel ongs t o t he 
or i gi nal  payee dur i ng t he or i gi nal  payee' s l i f et i me and not  t o 
t he P. O. D.  benef i c i ar y or  benef i c i ar i es. "   Wi t h r espect  t o 
T. O. D.  account s,  Wi s.  St at .  § 705. 26 pr ovi des t hat  " [ t ] he 
desi gnat i on of  a TOD benef i c i ar y on a r egi st r at i on i n 
benef i c i ar y f or m does not  af f ect  owner shi p unt i l  t he owner ' s 
deat h. "    
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i nt er est  i n t he pr oper t y dur i ng hi s or  her  l i f e.   The deposi t or  

cont i nues t o cont r ol  t he pr i nci pal  and t he i ncome and coul d 

c l ose t he account  or  change t he r eci pi ent  at  any t i me wi t hout  

even not i f y i ng t he r eci pi ent  of  a change or  t he exi st ence of  t he 

account .   The deposi t or  di d not  t r ansf er  any owner shi p r i ght s or  

any r i ght s t o i ncome dur i ng hi s l i f e.   

¶26 The r eci pi ent  of  a P. O. D.  account  does not  possess a 

r emai nder  i nt er est .   The r eci pi ent  has onl y t he pot ent i al  

expect ancy of  r ecei v i ng t he pr oceeds i f  t he deposi t or  makes no 

change i n t he nat ur e of  t he account  or  i n nami ng t he r eci pi ent  

of  t he account  and t he named r eci pi ent  sur vi ves t he deposi t or .   

Ther e i s no t r ansf er  t o t he r eci pi ent  i nvol ved i n t he cr eat i on 

of  a P. O. D.  account  dur i ng t he decedent ' s l i f et i me as r equi r ed 

by 26 U. S. C § 2036.   

¶27 The Est at e ar gues f or  a br oad def i ni t i on of  " a 

t r ansf er "  under  26 U. S. C.  § 2036 t o i ncl ude t he cr eat i on of  a 

P. O. D.  account . 10  The Est at e ar gues t hat  t he owner shi p r i ght  t he 

decedent  r el i nqui shed was t he r i ght  t o i ncl ude t he P. O. D.  

account s i n hi s pr obat e est at e.   Thi s ar gument  woul d cr eat e an 

over l y br oad def i ni t i on of  a t r ansf er .   The Est at e' s def i ni t i on 

                                                 
10 The Est at e suggest s t hat  Doer r  v.  Uni t ed St at es,  819 F. 2d 

162,  164 ( 7t h Ci r .  1987) ,  pr ovi des a def i ni t i on of  " t r ansf er "  
t hat  woul d encompass cr eat i ng and nami ng t he r eci pi ent s of  
P. O. D.  account s.   Doer r ,  a gi f t  t ax case,  hel d t hat  " when a 
per son best ows an economi c benef i t  upon anot her  i ndi v i dual  by 
gr at ui t ousl y r el easi ng a val uabl e r i ght  as agai nst  t hat  
i ndi v i dual ,  t he r el ease of  t hat  r i ght  const i t ut es a ' t r ansf er  of  
pr oper t y by gi f t . ' "   Doer r ,  819 F. 2d at  164.   Her e,  i t  cannot  be 
sai d t hat  when t he decedent  cr eat ed t he P. O. D.  account s he 
r el eased any val uabl e r i ght .  
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woul d appear  t o r equi r e t hat  v i r t ual l y al l  nonpr obat e asset s be 

i ncl uded under  26 U. S. C.  § 2036.  

¶28 Ar gui ng t hat  such a t r ansf er  does t ake pl ace,  t he 

Est at e r el i es on an I ndi ana cour t  of  appeal s case,  Bur ke v.  

Cl el and,  702 N. E. 2d 1078 ( I nd.  Ct .  App.  1998) .   The Cl el and case 

i s not  hel pf ul  t o our  anal ysi s.   Cl el and t ur ns on t he l anguage 

of  t he i nst r ument s used by a t est at or  t o t r ansf er  pr oper t y t o 

benef i c i ar i es.   The I ndi ana cour t  di d not  anal yze 26 U. S. C.  

§ 2036.   I t  s i mpl y st at ed t hat  an i nt er  v i vos t r ust  was i ncl uded 

i n t he gr oss est at e under  § 2036.    

¶29 I n Cl el and,  t he t est at or ' s wi l l  and an i nt er  v i vos 

t r ust  each cont ai ned a c l ause di r ect i ng t he payment  of  f eder al  

est at e t axes,  and t he t wo cl auses wer e conf l i c t i ng.   The 

benef i c i ar i es under  t he i nt er  v i vos t r ust  ( execut ed af t er  t he 

wi l l )  and t he wi l l  wer e di f f er ent .   Conf l i c t  ar ose about  who 

shoul d pay t he f eder al  est at e t axes gener at ed by t he pr oper t y i n 

t he i nt er  v i vos t r ust .   

¶30 The I ndi ana cour t  of  appeal s hel d t hat  t he l ast  

i nst r ument  i n t i me,  t he i nt er  vi vos t r ust ,  woul d cont r ol  when 

t her e was an unambi guous t ax pr ovi s i on i n bot h a wi l l  and an 

i nt er  v i vos t r ust .   The i nt er  vi vos t r ust  i nst r ument  pr ovi ded 

t hat  upon r equest  of  t he t est at or ' s per sonal  r epr esent at i ve,  t he 

t r ust ee woul d pay al l  f eder al  and st at e deat h t axes.   The 

I ndi ana cour t  hel d t hat  t hi s pay- al l - t axes cl ause r ebut t ed 

I ndi ana' s pr esumpt i on of  appor t i onment .   Accor di ngl y,  t he i nt er  

v i vos t r ust  was r esponsi bl e f or  t he f eder al  est at e t ax.    
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¶31 The anal ysi s i n Cl el and,  wher e a speci f i c  pr ovi s i on by 

t he t est at or  pr ovi ded f or  payment  of  t axes by t he t r ust ,  does 

not  appl y t o t he pr esent  i nt est at e case.   The gener al  r ul e t hat  

t he r esi dual  est at e pays t he est at e t ax i s not  di spl aced by any 

i nst r uct i ons of  t he decedent .  

¶32 The Est at e r el i es on ot her  cases hol di ng t hat  t he 

decedent  had made a t r ansf er  f or  pur poses of  26 U. S. C.  § 2036.   

For  exampl e,  t he Est at e r ef er s t o Est at e of  Mor t on v.  

Commi ssi oner  of  I nt er nal  Revenue,  12 TC 380 ( 1949) ,  i n whi ch t he 

el ect i on of  a set t l ement  opt i on by a sur vi v i ng spouse under  t he 

t er ms of  a l i f e i nsur ance cont r act  was det er mi ned t o be a 

t r ansf er  dur i ng her  l i f et i me t hat  br ought  t he pr oceeds wi t hi n 

her  gr oss est at e at  t he t i me of  her  deat h.   The spouse was 

ent i t l ed t o t he pr oceeds of  t he pol i cy but  el ect ed t o l eave t he 

pr oceeds wi t h t he i nsur er ,  r ecei v i ng i ncome wi t h a r i ght  t o 

i nvade t he r emai nder ,  and nami ng a r eci pi ent  who woul d r ecei ve 

t he money on her  deat h.   The i ssue was whet her  t he pr oceeds wer e 

i ncl uded i n t he gr oss est at e of  t he spouse even t hough she had 

not  el ect ed t o r ecei ve t he l ump sum dur i ng her  l i f et i me.   The 

cour t  consi der ed t hat  t he spouse had made a t r ansf er  of  t he 

asset s.    

¶33 Anot her  exampl e pr ovi ded by t he Est at e i s  when a 

decedent  set  up a bank account  i n hi s name as a t r ust ee f or  

speci f i ed r eci pi ent s,  somet i mes cal l ed a savi ngs account  t r ust  

( or  " Tot t en Tr ust " ) .   Est at e of  Sul ovi ch v.  Comm' r  of  I nt er nal  

Revenue,  587 F. 2d 845 ( 6t h Ci r .  1978) .   The decedent  gave t he 

passbook t o t he par ent  of  t he r eci pi ent s and aut hor i zed t he 
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wi t hdr awal  of  f unds.   Under  banki ng r ul es,  t he decedent  r et ai ned 

f ul l  i ncome and r emai nder  r i ght s t o t he account .   The i ssue was 

whet her  t he f unds shoul d be i ncl uded i n t he decedent ' s gr oss 

est at e,  not  t he appl i cabi l i t y  of  § 2207B f or  appor t i onment  of  

est at e t axes.   The cour t  hel d t hat  t he decedent  had not  

compl et ed a gi f t  of  t he asset s,  but  t hat  t he decedent  had made a 

t r ansf er  of  t he asset s under  ei t her  26 U. S. C.  § 2036 or  § 2038,  

and t hat  t he asset s wer e t her ef or e i ncl uded i n t he gr oss 

est at e. 11   

¶34 These f act  pat t er ns ar e di f f er ent  f r om t he P. O. D.  

account s wher e t he account s r emai ned t i t l ed i n t he decedent ' s 

sol e and i ndi v i dual  name.   The cases r el i ed upon by t he Est at e  

ar e i napposi t e.  

¶35 We concl ude t hat  cr eat i on of  t he P. O. D.  account s di d 

not  f al l  wi t hi n t he meani ng of  a t r ansf er  under  26 U. S. C.  

§ 2036,  and t her ef or e t he est at e does not  have a r i ght  t o 

r ecover  under  26 U. S. C.  § 2207B.   Because §§ 2207B and 2036 do 

not  appl y,  t he gener al  r ul e of  26 U. S. C.  § 2002 appl i es:  t he 

r esi dual  est at e pays t he f eder al  est at e t axes on t he P. O. D.  

account s.   The P. O. D.  account s ar e t her ef or e not  r equi r ed t o pay 

any por t i on of  t he f eder al  est at e t axes.   

                                                 
11 See al so Est at e of  Bowgr en v.  Comm' r  of  I nt er nal  Revenue,  

105 F. 3d 1156,  1160 ( 7t h Ci r .  1997)  ( decedent  cr eat ed an 
I l l i noi s l and t r ust  r et ai ni ng i nt er est s dur i ng l i f e;  pr oper t y 
i ncl uded i n gr oss est at e under  ei t her  26 U. S. C.  § 2036 or  
§ 2038) .  
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I V 

¶36 Next ,  we t ur n t o whet her  a r eci pi ent  of  a P. O. D.  

account  must  r ei mbur se an Est at e f or  a por t i on of  t he Wi sconsi n 

est at e t axes at t r i but abl e t o t he P. O. D.  account  when a decedent  

di es wi t h no wi l l .   The answer  i s No.    

¶37 We agr ee wi t h t he c i r cui t  cour t  t hat  Fi r st ar  Tr ust  Co.  

v.  Fi r st  Nat i onal  Bank of  Kenosha,  197 Wi s.  2d 484,  541 

N. W. 2d 467 ( 1995) ,  cont r ol s.   Under  Fi r st ar  Tr ust ,  t he r esi due 

of  t he est at e pays t he Wi sconsi n est at e t axes at t r i but abl e t o 

nonpr obat e pr oper t y i n t he absence of  c l ear  di r ect i ons f r om t he 

t est at or  pr ovi di ng ot her wi se.   

¶38 The Est at e does not  separ at el y br i ef  t he i ssue of  

l i abi l i t y  f or  t he Wi sconsi n est at e t ax.   We concl ude t hat  under  

Fi r st ar  Tr ust ,  t he Est at e' s c l ai m agai nst  t he Schl ei ses f or  a 

por t i on of  t he st at e est at e t ax cannot  be mai nt ai ned under  

Wi sconsi n l aw.  

V 

¶39 The t hi r d i ssue i s whet her  a common- l aw r ul e of  

l i mi t ed equi t abl e appor t i onment  exi st s,  r equi r i ng a r eci pi ent  of  

P. O. D.  account s t o r ei mbur se an est at e f or  a por t i on of  t he 

f eder al  and st at e est at e t axes at t r i but abl e t o t he P. O. D.  

account s when a decedent  di es l eavi ng no wi l l .    

¶40 Gener al l y,  i f  a decedent  does not  speci f y who pays 

f eder al  or  st at e est at e t axes or  does not  do so ef f ect i vel y,  

st at e l aw wi l l  det er mi ne how t o appor t i on t he payment  of  f eder al  
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and st at e est at e t axes among t he var i ous benef i c i ar i es. 12  

Sever al  st at es have enact ed st at ut es t hat  det er mi ne whi ch 

benef i c i ar i es wi l l  pay f eder al  and st at e est at e t axes.   Many 

st at es'  st at ut es r equi r e r eci pi ent s of  nonpr obat e asset s t o pay 

t hei r  pr o r at a shar e of  t he f eder al  and st at e est at e t axes.   

St at e cour t s have al so cr eat ed equi t abl e appor t i onment  r emedi es 

t hat  accompl i sh t he same r esul t  as an appor t i onment  st at ut e.    

¶41 Wi sconsi n does not  have an appor t i onment  st at ut e t hat  

di r ect s t he appor t i onment  of  f eder al  or  st at e est at e t axes among 

var i ous benef i c i ar i es when a wi l l  or  t r ust  does not  pr ovi de 

di r ect i on.  

¶42 I n r esponse t o t he Est at e' s r equest  t hat  t he c i r cui t  

cour t  adopt  an appor t i onment  r ul e,  t he c i r cui t  cour t  decl ar ed 

t hat  " [ t ] her e i s no basi s ei t her  st at ut or i l y  or  i n t he case l aw 

whi ch woul d gi ve t he Cour t  t he conf i dence t o cr eat e a r emedy.   

Mor e i mpor t ant l y,  t hat  i s  t he pr ovi nce of  t he Supr eme Cour t ,  not  

t hi s Ci r cui t  Cour t  especi al l y under  t hese f act s.   The [ Est at e]  

i s  aski ng t he Cour t  t o st and t he syst em on i t s head.   I t  i s t he 

pr obat e est at e t hat  pays t he est at e and i nher i t ance t axes.  To 

suggest  t hat  t hi s obl i gat i on shoul d be di st r i but ed t o P. O. D.  and 

si mi l ar  account s woul d have a ser i ous negat i ve i mpact  on t he 

admi ni st r at i on of  pr obat e,  gener al l y;  t her e woul d be t ax 

obl i gat i ons f l owi ng out si de of  t he c l assi c pr obat e pr ocess. "    

                                                 
12 Ri ggs v.  Del  Dr ago,  317 U. S.  95,  97- 99 ( 1942)  ( t he 

I nt er nal  Revenue Code al l ocat es t he f eder al  est at e t ax bur den i n 
cer t ai n c i r cumst ances;  st at e l aw gener al l y cont r ol s t he t hr ust  
of  t he f eder al  est at e t ax l i abi l i t y) .    
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¶43 We exami ne t hr ee Wi sconsi n cases t hat  di scuss an 

equi t abl e appor t i onment  r ul e:   Wi l l  of  Ui hl ei n,  264 Wi s.  362,  59 

N. W. 2d 641 ( 1953) ;  Est at e of  Joas,  16 Wi s.  2d 489,  114 

N. W. 2d 831 ( 1962) ;  and Fi r st ar  Tr ust  Co.  v.  Fi r s t  Nat i onal  Bank 

of  Kenosha,  197 Wi s.  2d 484,  541 N. W. 2d 467 ( 1995) .   None of  t he 

cases adopt s or  appl i es an equi t abl e appor t i onment  of  est at e 

t axes.  

¶44 I n Ui hl ei n,  t he wi dow of  t he decedent  chose t o t ake 

her  st at ut or y one- t hi r d shar e of  t he est at e r at her  t han t o t ake 

her  shar e under  t he wi l l .   The wi dow cl ai med her  st at ut or y one-

t hi r d shar e was t o be cal cul at ed bef or e f eder al  est at e t axes 

wer e pai d.   The ef f ect  of  t he wi dow' s c l ai m was t o shi f t  t he 

bur den of  t he f eder al  est at e t ax t o t he r emai nder  of  t he est at e,  

maki ng her  shar e of  t he est at e l ar ger .   

¶45 The Ui hl ei n cour t  l i kened t he f eder al  est at e t ax t o 

debt s and expenses of  admi ni st r at i on t hat  ar e t o be pai d by t he 

r esi due bef or e cal cul at i ng t he wi dow' s shar e.   The cour t  

r ej ect ed equi t abl e appor t i onment  of  t he f eder al  est at e t ax as 

" unwar r ant ed j udi c i al  l egi s l at i on. "   Ui hl ei n,  264 Wi s.  at  376.  

The cour t  st at ed t hat  " [ t ] hi s cour t  i n Wi l l  of  Koot z [ 228 

Wi s.  306,  280 N. W.  672 ( 1938) ]  r ej ect ed t he t heor y t hat  our  

cour t  shoul d i nvoke i t s equi t y power s t o achi eve an 

appor t i onment  of  f eder al  est at e t axes whi ch woul d pr event  

i nequi t i es .  .  .  .  We deem t hat  i t  woul d be unwar r ant ed j udi c i al  

l egi s l at i on f or  t hi s cour t  t o at t empt  t o appor t i on t he i mpact  of  

t he f eder al  est at e t ax .  .  .  .  The l egi s l at ur e has t he power  t o 

enact  an appor t i onment  of  f eder al  est at e t ax st at ut e pr ovi di ng 
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f or  a di f f er ent  met hod of  bear i ng t he i mpact  of  f eder al  est at e 

t axes i f  i t  shoul d det er mi ne t he same desi r abl e. "   Ui hl ei n,  264 

Wi s.  at  374,  376.    

¶46 I n Joas,  t hi s cour t  consi der ed who shoul d pay t he 

f eder al  est at e and Wi sconsi n i nher i t ance t ax r el at i ng t o j oi nt  

pr oper t y.   The wi l l  decl ar ed t hat  t he est at e woul d pay al l  t axes  

f or  pr oper t y t hat  passed under  t he wi l l .   Because t he j oi nt  

pr oper t y was nonpr obat e pr oper t y,  t hat  i s ,  t he pr oper t y di d not  

pass t o t he r eci pi ent s under  t he wi l l ,  t he cour t  hel d t hat  t he 

wi l l ' s  pr ovi s i on al l ocat i ng t axes di d not  appl y t o t he j oi nt  

pr oper t y.   The cour t  appl i ed Wi sconsi n l aw,  pl aci ng t he bur den 

of  payi ng t he f eder al  est at e t ax at t r i but abl e t o t he j oi nt  

pr oper t y on t he r esi duum of  t he pr obat e est at e.   The cour t  

decl i ned t o cr eat e an equi t abl e appor t i onment  r ul e. 13       

¶47 Fi nal l y,  i n Fi r st ar  Tr ust ,  t he cour t  addr essed t he 

i ssue of  whet her  t he r esi due of  t he est at e or  a t r ust  bor e t he 

bur den of  t he por t i on of  t he Wi sconsi n est at e t ax gener at ed by 

t he t r ust  pr oper t y.   The cour t  hel d t hat  t he bur den of  t he st at e 

est at e t ax was t o be bor ne by t he decedent ' s pr obat e est at e and 

t hat  t he est at e was not  ent i t l ed t o r ei mbur sement  f r om t he t r ust  

f or  Wi sconsi n est at e t axes pai d.   The cour t  r evi ewed and 

r eaf f i r med pr i or  Wi sconsi n case l aw,  r ef usi ng t o r ecogni ze 

                                                 
13 The Wi sconsi n i nher i t ance t ax was at  t hat  t i me a t ax on 

t he r i ght  t o r ecei ve t he pr oper t y unl ess t he decedent  made some 
ot her  pr ovi s i on i n t he wi l l .   Because t he wi l l ' s  t ax c l ause di d 
not  cover  nonpr obat e pr oper t y,  t he i nher i t ance t ax was payabl e 
by t he sur vi v i ng j oi nt  t enant  who r ecei ved t he pr oper t y.   Joas,  
16 Wi s.  2d at  492.  
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equi t abl e appor t i onment  of  Wi sconsi n est at e t axes,  st at i ng:   

" Al t hough some st at es have al t er ed t he bur den- on- t he- r esi due 

r ul e by st at ut or y or  j udi c i al l y- cr eat ed appor t i onment  r ul es,  

Wi sconsi n i s among t he st at es t hat  have not  done so. "   Fi r st ar  

Tr ust ,  197 Wi s.  2d at  510.   As not ed t her e,  " Thi s cour t  has 

consi st ent l y r ej ect ed t he not i on of  j udi c i al l y  l egi s l at ed est at e 

t ax appor t i onment  r ul es. "   Fi r s t ar  Tr ust ,  197 Wi s.  2d at  509 

n. 15.    

¶48 The Est at e ar gues t hat  Wi l l  of  Cudahy,  251 Wi s.  116,  

28 N. W. 2d 340 ( 1947) ,  cont r ol s t o make appor t i onment  of  t he 

est at e t ax bur den appl i cabl e t o nonpr obat e pr oper t y.   The Est at e 

mi si nt er pr et s Cudahy.   

¶49 The i ssue i n Cudahy was t he i nt er pr et at i on of  t he 

decedent ' s wi l l  and i nt er  v i vos t r ust .   Cudahy i nvol ved pr oper t y 

passi ng under  an i nt er  v i vos t r ust ,  t he t er ms of  whi ch di r ect ed 

t he t r ust ee t o pay al l  t axes on t he t r ust  pr oper t y.   At  t he same 

t i me,  t he decedent ' s wi l l  di r ect ed t he execut or s t o pay " j ust  

debt s,  f uner al  expenses and al l  i nher i t ance,  est at e and 

successi on t axes. "   The quest i on was whi ch ent i t y,  t he t r ust  or  

t he est at e,  shoul d pay Wi sconsi n i nher i t ance t axes gener at ed by 

t he t r ansf er  of  t he decedent ' s i nt er est  i n t he t r ust .   The cour t  

concl uded t hat  t he wi l l  di d not  mani f est  t he decedent ' s 

i nt ent i on t o pr ovi de f or  t he payment  of  t he t axes at t r i but abl e 

t o t he benef i c i ar i es of  t he t r ust  est at e,  nonpr obat e pr oper t y.   

The cour t  r ul ed t hat  t he t r ust  shoul d pay t he i nher i t ance t axes;  

t he t r ust  di sposed of  t he pr oper t y and t he t r ust  i nst r ument  made 
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pr ovi s i on f or  payment  of  t axes t her eon.   Cudahy,  251 Wi s.  at  

120- 21.    

¶50 The Cudahy cour t  di d not  hol d t hat  nonpr obat e asset s 

shoul d pay a shar e of  i nher i t ance t axes at t r i but abl e t o t hose 

asset s.   Cudahy was an i nt er pr et at i on of  t he decedent ' s 

i nt ent i ons expr essed i n wr i t t en document s,  not  an adopt i on of  

Wi sconsi n t ax appor t i onment  l aw.   Cudahy i s not  i nst r uct i ve f or  

t he pr esent  case.   

¶51 The Est at e asks t hi s cour t  t o r ecogni ze a common- l aw 

equi t abl e appor t i onment  doct r i ne t o pr event  i nj ust i ce t o hei r s 

of  James Sheppar d and t o pr event  Jessi ca Schl ei s f r om get t i ng a 

wi ndf al l .   The Est at e v i ews t he r ul e of  l i mi t ed equi t abl e 

appor t i onment  as pr omot i ng f ai r ness and equal i t y.  

¶52 Wi sconsi n does not  have an appor t i onment  st at ut e.   

Wi sconsi n case l aw decl i nes t o r ecogni ze an equi t abl e 

appor t i onment  r ul e.   The pr ecedent  i s c l ear :   I n t he absence of  

a st at ut e or  a decedent ' s wr i t t en di r ect i ons,  i n Wi sconsi n t he 

bur den of  t he f eder al  and st at e est at e t axes at t r i but abl e t o 

pr obat e and nonpr obat e asset s f al l s  on t he r esi due of  t he 

est at e.   The r at i onal e f or  t he " r esi duar y r ul e"  has gener al l y 

been t hat  t he decedent  i nt ended pr oper t y t r ansf er r ed out si de 

pr obat e t o be f r ee of  t he usual  bur dens i mposed on t he pr obat e 

est at e. 14   

                                                 
14 I n Est at e of  Mason,  947 P. 2d 886,  889 ( Ar i z.  Ct .  App.  

1997) .  
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¶53 The bur den of  t he f eder al  and Wi sconsi n est at e t axes 

i n t he i nst ant  case f al l s on t he r esi due of  t he est at e wher e t he 

l aw has pl aced i t .   I f  appor t i onment  i s t o be t he pol i cy of  t he 

st at e,  t hen t he st at e l egi s l at ur e shoul d adopt  i t .    

VI  

¶54 The f i nal  i ssue r el at es t o t he Est at e Tax Wi t hhol di ng 

Agr eement  s i gned by Mar y Jo Schl ei s,  James Schl ei s,  and t he 

Est at e.   The Schl ei ses agr eed t hat  50% of  t he bal ance of  t he 

P. O. D.  account s woul d r emai n on deposi t  " f or  t he pur pose of  

payi ng r equi r ed est at e t axes"  ( emphasi s added) .   The Agr eement  

f ur t her  pr ovi des t hat  " [ i ] n t he event  excess sums have been 

wi t hhel d,  t hese moni es wi l l  be di st r i but ed wi t hi n 30 days 

f ol l owi ng t he f i l i ng of  est at e t ax r et ur ns. "   The Agr eement  does 

not  st at e t hat  Jessi ca Schl ei s i s r equi r ed t o pay a cer t ai n 

amount  or  por t i on of  est at e t axes.   The ent i r e t ext  of  t he 

agr eement  r eads as f ol l ows:  

The par t i es agr ee t hat  50% or  one- hal f  of  al l  payabl e 
on deat h account s owned by James F.  Sheppar d at  t he 
t i me of  hi s deat h wi l l  r emai n on deposi t  wi t h t he bank 
f or  t he pur pose of  payi ng r equi r ed est at e t axes.  

I n t he event  excess sums have been wi t hhel d,  t hese 
moni es wi l l  be di st r i but ed wi t hi n 30 days f ol l owi ng 
t he f i l i ng of  est at e t ax r et ur ns.  

¶55 The Est at e asks t he cour t  t o hol d t hat  t hi s Agr eement  

obl i gat es Jessi ca Schl ei s and her  par ent s t o pay a por t i on of  

t he est at e t ax,  even wi t hout  det er mi ni ng as a pr er equi s i t e t hat  

Jessi ca owed any est at e t ax.  

¶56 The ci r cui t  cour t  concl uded t hat  t her e i s no cont r act  

bi ndi ng Jessi ca Schl ei s " and f ur t her  t he so cal l ed agr eement  
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does not  pr ovi de a cogni zabl e r emedy.   Ther e i s no f eder al  or  

st at e wi t hhol di ng pr ocedur e f or  such account s. "  

¶57 The Agr eement  r ef er s t o " r equi r ed t axes. "   The 

Schl ei ses have no " r equi r ed t axes. "   Because t he P. O. D.  account s 

ar e not  r equi r ed t o pay any est at e t axes under  f eder al  or  

Wi sconsi n est at e t ax l aw,  t he Agr eement  cr eat es no obl i gat i on t o 

pay r equi r ed t axes.   Thi s t wo- sent ence document  cannot  be 

i nt er pr et ed t o cr eat e an i ndependent  obl i gat i on on t he par t  of  

t he Schl ei ses t o pay a shar e of  est at e t axes t hat  nei t her  t hey 

nor  t hei r  daught er  owed.   

¶58 Fur t her mor e,  Jessi ca di d not  s i gn t he agr eement  and i s 

not  a par t y t o i t .   The document  does not  suggest  t hat  Mar y Jo 

Schl ei s and James Schl ei s ar e s i gni ng i n any capaci t y ot her  t han 

per sonal l y f or  t hemsel ves.   No guar di an had been appoi nt ed f or  

Jessi ca,  who was a mi nor  when t he Agr eement  was si gned.   Jessi ca 

i s not  l i abl e f or  t he t axes,  and a guar di an woul d not  be 

aut hor i zed t o make a gi f t  of  t he t axes t o t he Est at e wi t hout  

expr ess cour t  appr oval .   Wi s.  St at .  § 54. 20( 2) ( a) .    

¶59 The Est at e ar gues t he Agr eement  i s bi ndi ng because 

Jessi ca di d not  di savow i t .   No agr eement  was made on Jessi ca' s 

behal f ,  so t her e was not hi ng f or  her  t o di savow.   Fur t her mor e,  

Jessi ca' s guar di an ad l i t em di d advi se t he Est at e of  t he i nt ent  

t o di savow any pur por t ed agr eement .   By l et t er  dat ed Oct ober  10,  

2007,  Jessi ca' s guar di an ad l i t em advi sed t he Est at e t hat  under  

Wi sconsi n l aw,  " t he est at e t axes woul d be pai d out  of  t he 

r esi due of  Mr .  Sheppar d' s est at e, "  and t hat  " Mr .  & Mr s.  Schl ei s 

cannot  ent er  a cont r act  r egar di ng t hei r  daught er ' s money. "   
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Jessi ca' s posi t i on has been consi st ent :  she i s ent i t l ed t o al l  

t he pr oceeds of  t he P. O. D.  account s and has no obl i gat i on t o pay 

t he est at e t axes.   

¶60 The Est at e c l ai ms t he r esul t  i s  unj ust  and unf ai r  and 

i mposes an undue bur den on James Sheppar d' s hei r s who t ake 

t hr ough t he pr obat e est at e.   Feder al  and st at e l aw have 

det er mi ned wher e t he t ax l i abi l i t i es f al l .   Ther e i s no 

equi t abl e basi s t o i mpose a const r uct i ve t r ust  as a mat t er  of  

l aw.   James Sheppar d coul d have di r ect ed a di f f er ent  r esul t  but  

he di d not .    

¶61 I n sum,  f or  t he r easons we set  f or t h,  we concl ude t hat  

payment  of  t he f eder al  est at e t ax i s t he bur den of  t he Est at e 

under  26 U. S. C.  § 2002,  whi ch pr ovi des t hat  an est at e pays t he 

est at e t ax on nonpr obat e pr oper t y.   The P. O. D.  account s at  i ssue 

do not  f al l  under  26 U. S. C.  §§ 2207B and 2036 or  any ot her  

except i on t o t he gener al  r ul e t hat  an est at e pays t he f eder al  

est at e t ax gener at ed by nonpr obat e asset s.   We f ur t her  concl ude 

t hat  t he Est at e must  pay t he Wi sconsi n est at e t axes gener at ed by 

t he P. O. D.  account s.   I n Wi sconsi n,  t he cour t  has appl i ed t he 

bur den- on- t he- r esi due r ul e f or  st at e est at e t axes unl ess a 

t est at or  di r ect s ot her wi se.   The cour t  decl i nes t o est abl i sh a 

common- l aw equi t abl e appor t i onment  r ul e.   Fur t her mor e,  t he 

agr eement  s i gned by Mar y Jo and James Schl ei s,  par ent s of  

Jessi ca Schl ei s,  t o r et ai n 50% of  al l  sums payabl e on t he P. O. D.  

account s " f or  t he pur pose of  payi ng r equi r ed est at e t axes"  i s 

not  enf or ceabl e agai nst  t he Schl ei ses.    
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¶62 Accor di ngl y,  we af f i r m t he ci r cui t  cour t ' s  or der  and 

j udgment  i n f avor  of  t he def endant s.    

By t he Cour t . —The or der  and j udgment  of  t he c i r cui t  cour t  

ar e af f i r med.     
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